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Tirana, September 2020 

Executive Summary 

 

The adoption of Law No. 119/2014 “On the Right to Information” brough significant changes in 

the field of transparency and the right to information.  One of the innovations of this law was the 

establishment of an oversight system of the right to information by the Information and Data 

Protection Commissioner (hereafter, the Commissioner).  Also, this law specified the rules of 

access to public information, as well as it stipulated the standards of the proactive transparency.  

In cases of non-compliance of obligations, the law foresaw issuing of orders to the public 

authorities, as well as the imposition of the administrative sanctions.  It is precisely because of 

these innovations and the high standards that the law brought about that listed it the 6th in the 

world on the Global RTI Rating – the global assessment of the right to information legislations1.  

 

Six years from entering into force there is a need to analyse the practice followed to the present 

time by the Information and Data Protection Commissioner to promote the best practices and to 

identify the issues faced.  For this reason, this report presents a detailed description of the 

implementation of the law “On the Right to Information” beginning with the study of the decisions 

taken by the Commissioner, the approach taken by him in different cases up to the analysis of a 

few decisions of the First Instance Administrative Court where the subject matter is the violation 

of the right to information.    

 

The methodology followed in this analysis limits the outputs because it is supported mainly by a 

single source of information, the decisions of the Commissioner and a few decisions of the First 

Instance Administrative Court of Tirana.  In the meantime, there are complaints, mainly from the 

civil society organizations, but those complaints have been considered as resolved cases upon the 

intervention of the Commissioner at the stage of the administrative investigation or there are cases 

where the Commissioner has expressed no decision making on his part.   

 

To have an efficient activity, the institution of the Commissioner has made serious efforts to 

expand its activity in the whole territory of the country by working towards raising the awareness 

of all the actors, the public, the civil society and media, to identify the importance that transparency 

and privacy have in our times, but also the importance of the measures that need to be taken for 

their protection.  Commissioner’s decision making is important not only in terms of exercising of 

its functions as a public body, but also because of the fact that this decision-making serves as a 

legal guarantee for the protection of the right to information.  There is an awareness of the public 

to request information by the public authorities, but the latter have not always been willing to apply 

the law and provide the requested information.  Citizens have used the right guaranteed by the law 

 
1 https://www.rti-rating.org/ 
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and in the cases of denials or non-providing of the information they have filed an appeal to the 

Commissioner to force the public body to provide the requested information.   

From the entering into force of the law in November 2014 until December 2019, the Information 

and Data Protection Commissioner has analysed 3.124 complaints and analysed has issued a 

decision only in terms of 6,4% of the filed complaints (196 complaints) and has resolved 75% 

of them by way of mediation (2.316 complaints).  

 

The resolution of complaints by way of mediation means securing the requested information by 

the public authority as a result of the intervention of the Commissioner’s Office at the stage of the 

administrative investigation of the complaints, a procedure that has been foreseen by way of 

Article 24 of Law No. 119/2014.  This practice has been assessed as a positive one during the first 

stages after the adoption of the law, since not only it guaranteed citizens, civil society actors’ 

access to information of a public nature, but it also had an educational function for the public 

authorities.  Despite the fact that it is a well-received way by the parties, this practice established 

by the Commissioner is not deemed helpful anymore, given the considerable time of the 

adoption of the law that has passed and the knowledge of the law.  This is specifically evident in 

cases when we deal with that category of public information that should have been published by 

the state authority without the need for a request.  In such cases, the public authority has not met 

the legal obligation to publish the information proactively at the transparency program; even when 

the claimant has filed a complaint to the Commissioner’s Office, the latter does not express his 

opinion by way of a sanctioning decision to the public authority for not providing the information, 

because he considers the administrative appeal closed upon securing the information by way of 

completing the respective administrative procedure. Therefore, the public authority is not 

penalized despite of the double violation, non-publication of information at the transparency 

program and refusal to provide the requested information.  It is for this reason that the decision 

making of the Commissioner during this 5-year period is very important because it establishes not 

only the necessary case-law, but it also influences the mindset of the public administration by 

applying the standards for the right to information.   

 

The number of complaints filed to the Commissioner’s Office by the civil society 

organizations and journalists equals almost half the complaints filed by citizens against the 

public authorities that have refused to provide or have not provided the information.  This category 

represents the most qualitative group in search of information of a public nature.    

 

Based on the data analysis published on the Commissioner’s official website, it can be said that 

2019 has seen an increase of respecting the deadlines in terms of examining the complaints, 

with 77% of them being examined within the deadline, while in the previous years the percentage 

of the examination of complaints beyond the 15-days deadline has been almost 80-90% of 

cases.  The high number of resolved complaints within the deadline may be related to the fact that 

since 2019 the Commissioner has reached only 16 decisions out of 786 examined complaints, 
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while 553 complaints were resolved through his intervention during the investigative 

administrative process.   

  

During the administrative procedure of examining the complaints the Commissioner has held 75 

hearing sessions to confront parties’ allegations.  These hearings guarantee a fair legal process and 

have resulted in a fair decision-making process by the Commissioner.  The hearing sessions should 

take place in those cases when they assist the work of the Commissioner towards a fair decision-

making process and should not serve as mediation sessions between the parties, such as those that 

took place in 2019, where there were 28 sessions held and the Commissioner only reached 16 

decisions.   

 

In 2019, to encourage the public authorities towards higher levels of transparency the 

Commissioner began the practice of issuing recommendations for the public bodies, a positive 

practice that indicates the active role of this institution.  We would suggest that the practice of 

recommendations or issuance of legal opinions be followed also to unify the practice of state 

institutions in relation to the publication of public work contracts, that constitutes the largest 

number of complaints.  Such acts would assist public institutions and they would also serve to treat 

all complaints with the same subject matter the same way.  Generally speaking, the 

Commissioner’s inclination during these years has been to force the public authorities to 

make these contracts transparent, with the exception of the data of personal nature that is 

classified as a trade secret or confidential.   

 

The decisions taken by the Commissioner for the period 2015-2019, are generally in complete 

harmony and compatibility not only with the requirements of the Special Law “On the Right to 

Information”, but also with the provisions of the Code of Administrative Procedures for the 

development of an administrative procedure, from its initiation stage “upon a request by the party” 

to the stage of issuance of the administrative act at the conclusion of this procedure.  Such a finding 

related to the fact that the Commissioner’s decisions are based on the law and evidence, derives 

also from the decisions of the First Instance Administrative Court during the adjudication of their 

cases, referring to those decisions of the Commissioner that were the subject matter for the court.  

A positive indicator of the Commissioner’s decision-making process is also the fact that the court, 

in its adjudication of complaints (claims) has found his decisions grounded and based on the 

procedural law as well as the material law.     

 

It is noted that the number of decisions of the Commissioner is rather too small, at a time when the 

law foresees that the Commissioner should provide a decision for each complaint filed.  

Furthermore, it is also noted that the number of sanctioning decisions is almost inconsiderable 

(only 18 decisions in 5 years), even though the law has not left the Commissioner the discretion 

power of issuing fines.  In those cases where the Commissioner has identified that there has been 
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an administrative offence by the responsible persons within the meaning of Article 18 of the Law, 

it is mandatory to issue a sanction for the said administrative offence.    

 

At present, 6 years after the adoption of the Law “On the Right to Information”, we consider that 

the utilization of the legal guarantees of sanctioning by way of fines even as the last resort, 

should be applied by the Commissioner to ensure the implementation of the right to 

information, especially on those cases dealing with information that should have been made 

public without the need for a request.  The time has come for the application of the law on the 

right to information to be at higher levels by the state institutions.  Therefore, the 

Commissioner, as the monitoring institution for the implementation of the law should ensure such 

implementation by way of all legal guarantees at his disposal based on the legal provisions.     
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I. General Regulatory Framework of the Right to Information 

 

The Right to Information is one of the fundamental human rights recognized as such by different 

international acts, but also foreseen by the Constitution of the Republic of Albania.  Information 

right is one of the fundamental human rights.  Therefore, respecting this right means respecting 

the dignity of the human being.  The right to information functions as a principle that assists people 

whose interests are affected by the administrative decision making, so that these persons know not 

only what type of decisions are taken in relation to their interests, but also have the right of appeal 

against these decisions.  Providing information facilitates a more efficient governing system since 

the public information about the work of the administration is one of the premisses for the success 

of a governance.  Open governance is a reflection of communication between the citizens/public 

and government that has been formed to serve the people’s interests.    

 

The right to information as a constitutional right has been sanctioned by way of Article 23 of the 

Constitution.  This article foresees the following:   

  

1. The right to information is guaranteed.  

2. Everyone enjoys the right, pursuant to the law, to receive information about the activity of 

the state bodies, as well as that of the persons who exercise state functions.   

3. Everyone is given the opportunity to follow the meetings of the collective elected bodies.    

 

For the citizens to have the right to information guaranteed there must also be the obligation on 

the part of the state to inform the citizens.  According to Article 15 of the Constitution, the right to 

information is an inseparable and an inalienable right for the person, thus providing a special 

protection to it by any legal restriction that is not based in the law.   

 

Specifically, the right to information as a universal right is regulated through the provisions of 

Law No. 119/2014 “On the Right to Information”, a law that is based upon the principle of the 

freedom of citizens to be informed and in their right to request information from the public 

authorities.  The Law “On the Right to Information” aims at guaranteeing the recognition of the 

right to information as a fundamental right and as a tool that assists in forming the public opinion 

about the activity of the state institutions and social structures.  According to the law, every person 

enjoys the right of access to public information without being obliged to explain the motives and 

the public authority is obliged to inform the public in each case when they have the requested 

information.   

 

The law foresees the obligation by the state bodies to publish different types of information without 

the need for this information to be requested actively by the public.  Information and Data 

Protection Commissioner (hereafter, the Commissioner) is the body that has the obligation to 

oversee and monitor the right to information and data protection according to the legal provisions, 
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thus guaranteeing the respect of the fundamental human rights and freedoms by the public 

authorities.  The purpose of the Commissioner’s work according to the legislation in force, among 

others, is to guarantee citizens access to information for the public authorities, acquainting the 

public with the public information, as well as the legal processing of the personal data respecting 

and guaranteeing fundamental human rights and freedoms, and especially the right to information 

and the right of protection of private life.   

 

Respect for the right to information has been considered by the law also as a tool to promote 

transparency and increase the accountability of public authorities during the exercising of their 

functions.  Public institutions should be obliged to publish the main information and respect for the 

right to information should serve the maximum transparency.  Denial of access to public 

information infringes the rights of individuals to form the right view about the state and the social 

situation.   

 

Information and Data Protection Commissioner’s Office has adopted the Strategy for the period 

2018-2020, that aims at achieving the following objectives for the proper application of the regime 

of the right to information:  

 

1. Raising the public awareness about the right to information;  

2. Guaranteeing a consolidated legal and regulatory framework;  

3. Continuous improving, training and monitoring of the public authorities;  

4. Strengthening the role of the oversight authority.  

 

Transparency is an important precondition on the road to the information society that is based on 

the technology of information and communication that facilitates among other things a permanent 

dialogue between the state and individuals, especially between the government, its administration 

and citizens.  Access to information that is kept or produced by the public authorities is of a 

fundamental importance for the good governance and democracy.    

 

Failure to provide the requested information by the public authority that has it, is an objectionable 

administrative action (administratively and judicially appealable) by the party whose access to 

information has been denied.  The law expressively states the appeal tools and the bodies that enjoy 

the right to examine the appeal filed by the parties that have been denied access to the information 

requested.    

 

According to the law the appeal is filed with the following: 

 

➢ The Ombudsman; or 

➢ Information and Data Protection Commissioner. 
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Aside from the administrative appeal the law has prescribed the judicial appeal that is used after all 

means of the examination of the administrative appeal have been exhausted.   

 

The appeal to the Ombudsman is specifically regulated by way of provisions of Law No. 8454, 

dated 4.2.1999, “On the Ombudsman”, and is an appeal that is not affected or influenced by the 

review procedure of the administrative appeal filed with the Commissioner.  At the conclusion of 

the appeal procedure the Ombudsman issues recommendations for the public authorities.  Based on 

their nature these recommendations are not classified as administrative acts and as such they do not 

have a binding character for the public authority.   

 

We consider that the right of appeal is one of the fundamental rights of the individual that guarantees 

the avoidance of abusive actions by the public administration in terms of refusal or denial of the 

requested information.  The provision of the law for granting the right of review of appeals by the 

Commissioner is an innovation in the law because now it is not just the Ombudsman who examines 

the appeals, but this right is passed on mainly to the Commissioner.   

 

The passing of this right to the Commissioner makes the right of appeal more effective because the 

act that is issued at the end of the examination process is considered a binding administrative act 

for the public body in terms of providing the requested information.  The filing of the appeal to this 

independed institution established by law constitutes an important step to review the instances of 

violation of the right to information using administrative ways.  The appeal filed with the 

Commissioner is an efficient tool because the latter is the same responsible institution appointed by 

law not only to protect the right to information but also to protect the personal data and the review 

of appeals by the same body guarantees a balance between the above fields to ensure that the privacy 

of the individual may be protected even when information is provided in relation to the official 

documents.   

 

The path of administrative appeal against the administrative act of the public authority for the denial 

of information is prescribed in the law.  The legal and administrative relationship that is formed 

during the review process of the administrative appeal in terms of the Commissioner’s participation, 

consists in the protection of the right of citizens to request information when it is alleged that this 

right has been denied or rejected by the public authorities.  Each person who was rejected the request 

to obtain information by a public authority has the right to appeal this administrative action to the 

Commissioner.  More specifically the law prescribes the following in Article 24: 

 

1.  Each person, when he deems that his rights prescribed by this law have been violated, 

enjoys the right to appeal administratively to the Information and Data Protection 

Commissioner, in accordance with this law and the Code of Administrative Procedure.  

2.  The appeal to the Information and Data Protection Commissioner is filed within 30 

working days from the day when: 
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a) the claimant has received a notification for the rejection of information;  

b) the prescribed deadline for providing information according to this law has 

passed.  

3.  Upon receipt of the appeal, the Information and Data Protection Commissioner forwards 

it to the appropriate structure that deals with the right to information, who verifies the facts 

and the legal basis of the appeal.  For this reason, he may ask the claimant and the public 

authority against whom the appeal has been filed to present written pleadings, as well as 

to receive information from any other person or source.  When the Commissioner deems it 

necessary, he organizes a public hearing with the participation of the parties.    

4.  The Information and Data Protection Commissioner takes a decision on the appeal within 

15 working days from the day the appeal was filed.    

5.  The Information and Data Protection Commissioner decides:  

a) to deny the appeal when:  

i) the deadline prescribed on Item 2 of this Article has passed;  

ii) the appeal is not filed in a written (document) form;  

iii) the name and address of the claimant is missing;  

b) to accept the appeal and ordering of the public authority to provide the requested 

information, partially or fully;  

c) reject the appeal, partially or fully;  

ç) about the deadline within which the public authority should comply with the 

order.  

6.  In case the Information and Data Protection Commissioner does not reach a decision 

before the end of the deadline prescribed on Item 4 of this Article, the claimant has the 

right to file with the court.   

7.  The administrative procedure prescribed in this article does not infringe on the powers of 

the Ombudsman, in terms of the oversight and implementation of the civil rights, according 

to Law No. 8454, dated 4.2.1999, “On the Ombudsman”.  

 

The following has been regulated in accordance with the provisions of the abovementioned article: 

➢ the competence of the Commissioner for the review of the appeals against the 

administrative action when a requested piece of information is denied or rejected; and  

➢ the review appeal procedure by the Commissioner. 

 

At the same time, granting legal competence to the Commissioner for issuance of fines against 

responsible persons, who according to the law deny or reject the giving of information, is an 

innovation of the Law about the activity of the Commissioner.  Granting of this competence brings 

about the consequence of granting a stronger “power” to the Commissioner, to influence the public 

bodies for a fair application of Law No. 119/2014 and the protection of the right to information.  

The law has prescribed the fine not as a punishment for the public body, but rather as a 

“punishment” of a penalizing administrative character that is issued directly against the 
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responsible person.  This is innovation of the law does not prescribe the issuance of a fine as a 

monetary obligation to be paid from the state budget but as monetary obligation to be paid from 

the income of the responsible person.   

 

Aside from the above, the Commissioner carries out other functions in the field of the right to 

information2 that consist not only in the reviewing of appeals of persons who allege that their rights 

have been violated but also reviewing of appeals related to the functioning of transparency 

programs of the public authorities.  In exercising the functions as the main responsible body for 

guaranteeing the right to information, the Commissioner has the right as part of the administrative 

procedures that he carries out to conduct necessary administrative investigations.  The 

Commissioner familiarizes himself and has access to the information and documents that are the 

subject matter of the appeal, according to Law No. 119/2014 or to the information and documents 

related to the case that is the subject matter of the review, including here the classified information 

that is marked as “state secret”. 

 

The Commissioner is perceived not only as the institution that protects and guarantees the right to 

information, but it also is the institution that through his activity promotes the principle of 

transparency in the work of public authorities, especially by raising the awareness and informing 

on the issues of the right to information through the exercising of the function of monitoring for 

the application of the respective law.  One of the newest functions that the Commissioner carries 

out is also providing recommendations for the public authorities regarding the ideas and 

implementation of transparency institutional programs.   

 

An active role for the Commissioner has also been given to him in his relationship with the 

judiciary.  The Commissioner does not simply participate in the court in the procedural capacity 

of claimant, but it is presumed that he will assist the courts when the latter try cases related to the 

right to information.  In this sense, the Commissioner, upon the request of the court trying the case 

submits a written opinion on issues related to the right to information.   

 

 

 

 

  

 
2https://www.idp.al/wp-content/uploads/2016/11/Ligji_9887_date_10_-03_2008_i_ndryshuar-2.pdf 

  

https://www.idp.al/wp-content/uploads/2016/11/Ligji_9887_date_10_-03_2008_i_ndryshuar-2.pdf


12 
 

II. Decisions of the Commissioner on the Review of Appeals on the Right to 

Information 

 

II.1 Administrative Appeal 

 

In 2014, the Assembly of the Republic of Albania adopted Law No. 119/2014 “On the Right to 

Information”, by adding the authority a new competence and transforming it into the Information 

and Data Protection Commissioner.  The Commissioner’s Office monitors the process of the 

functioning of the transparency programs of the public authorities in accordance with the legal 

provisions.    

 

As part of its increasingly efficient work, the institution of the Commissioner has made serious 

efforts by expanding its activity all over the country, working frequently to raise the awareness of 

all actors, the general public, civil society and media, to identify the importance that transparency 

and privacy have in modern times, as well as the measures that are needed to be taken for their 

protection.   The Commissioner has established a new practice for his institution that required the 

setting up of internal structures and capacity building of his personnel, as well as of the public 

authorities, where the main work focus for him was the information, raising of awareness of public 

authorities during this first 5-year period of the adoption of the Law “On the Right to Information”.  

Through his decision-making, the Commissioner not only has influenced in the application of the 

law, but is has also influenced somewhat in the change of mindset of the public administration in 

terms of providing information, which is something that takes time, continuous efforts and support 

by all state institutions.   

 

When there are allegations that the rights or legal interests of persons related to information are 

affected by the actions or non-actions of the public institutions, the review of the appeals by the 

Commissioner represents an efficient way to achieve and protect the constitutional rights.    

 

The review of the appeals against the public bodies by the Commissioner is a new audit element 

on the activity of public bodies in the field of providing information.  The way the law has dealt 

with this issue is that it places the Commissioner on the hierarchy of the highest administrative 

body regarding the activity of public institutions in the field of providing information.  In contrast 

to the Ombudsman, the decisions of the Commissioner are binding administrative acts for 

implementation and not recommendations.   

 

The appeal should be filed within 30 days of notification for the denial of providing information 

or when the legal deadline for providing the required information has expired.  Upon checking the 

compliance of the formal requirements for the admission of the appeal the Commissioner may ask 

the claimant and the public authority against whom the appeal has been filed to submit written 

pleadings as well as receive information from any other person and source.  When necessary, the 
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Commissioner organises a public hearing with the participation of the parties, as a mean to review 

the appeal legally and then reaches a decision on the appeal within 15 working days from the day 

the appeal was filed.   

The Commissioner has been assigned by the law the role of the main authority, that not only has 

the right to review the appeals in an administrative way, but he also has been vested with the 

capacity of the public body.  It is through his decision that the Commissioner orders the public 

authority to carry out a denied administrative action and provide the requested information.  The 

decision-making process of the Commissioner in reviewing the appeals is important not only from 

the perspective of exercising his functions as a public body, but also because of the fact that his 

decision serves as a legal guarantee for the protection of the right to information.  What can be 

seen from the perspective of implementing the law, is that there is an awareness of the public to 

request information from the public authorities, while the latter have not always been so prone to 

apply the law in terms of providing the required information.  Bearing in mind these conditions, it 

may be said that the public has utilized the right provided by the law and in cases of denial or 

rejection of information it (the public) has filed an appeal with the Commissioner to force the 

public body to provide the required information.   

 

II.2 Appeals reviewed by the Commissioner 

 

With the entry into force of the law, in November 2014 and until December 2019, the Information 

and Data Protection Commissioner has examined 3.124 appeals and issued decisions only in 196 

cases, out of which 166 appeals have been admitted from him (an average of 40 cases per annum).   

Based on the above data it appears that the Commissioner has reached a decision only in 

6,4% of the appeals filed, while it should be emphasized that his decisions during this 5-year 

period is very important as it establishes not just the necessary case-law, but it also has an impact 

on the mindset of the public administration, thus creating the standards for the right to information.    

 

Also, such a decision-making process is an indicator of the Commissioner’s activity.  However, 

that is not an indicator of the number of the requests filed to the public authorities for information 

and how these requests were examined by the latter.  The appeals examined during the period of 

2015-2019 are summarized in the following graph:3 

 

Graph 1: Appeals filed with the Commissioner 

 
3 https://www.idp.al/raporte-vjetore/ 

https://www.idp.al/raporte-vjetore/
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Table 1 below presents the data on the manner of resolving the appeals by the Commissioner4.  

 

Table 1: Appeals examined by the Commissioner 

 

Year No. of 

Appeals 

Appeals 

resolved by 

way of 

Mediation 

Appeals 

resolved 

by way of 

Decision 

Order 

Appeals 

Rejected  

Incomplete 

Appeals 

Appeals 

filed 

beyond 

the 

deadline 

Appeals 

of a 

different 

subject 

matter 

2015 274 199 48 2 5 3  

2016 684 547 34 2 29 7 65 

2017 560 395 63 3 14 8 77 

2018 820 622 35 2 17 9 1165 

2019 7866 553 16 2 16 34 140 

 

Considering the high number of appeals filed in comparison with the decisions, it appears that a 

large number of the appeals examined by the Commissioner have been resolved only after his 

intervention to the public authorities to provide the information without the issuance of an order.  

This is the conclusion we have reached also based on the data received from the First Instance 

Administrative Court of Tirana in terms of the appeals filed with the court against the 

Commissioner’s decisions.  Data indicates that there are no appeals filed against any 

unpublished decisions.  According to the published data, it can be said that during the period of 

2015-2019, 2.316 appeals or 75% of them were resolved with the public authority providing the 

information after the intervention of the Commissioner at the stage of the administrative 

investigation.    

 

 
4 Data received from https://www.idp.al/raporte-vjetore/ 
5 24 appeals were reviewed in 2019 
6 25 appeals were reviewed in 2020 

274

684

560

820 786

Viti   2015 Viti   2016 Viti  2017 Viti  2018 Viti   2019

https://www.idp.al/raporte-vjetore/
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Considering the fact that we cannot find a case-law for this approach by the Commissioner in terms 

of examination of appeals, it may be concluded that the resolution by way of mediation has been 

accepted by the parties.  But such a resolution is contrary to the spirit of the law.  The law prescribes 

that the primary duty of the Commissioner is to provide a decision for the filed appeals and order 

the public authorities to become transparent.  The resolution of appeals by way of mediation may 

become problematic, mainly regarding that category of information that needs to be published 

without the need for a request.  In these cases, the public authority not only does not meet the legal 

obligation to publish information in the transparency program, but even when the claimant files an 

appeal with the Commissioner’s Office, the latter does not provide a binding or sanctioning 

decision, but prefers resolution by way of mediation.  Therefore, the public authority is not 

punished for a double violation, the non-publication of information at the transparency program, 

and the denial of providing the requested information.  The mediation procedure was deemed 

helpful in the first years of the application of the law by having an educational and awareness 

effect towards the public institutions to embrace a new mindset and practice that deals with more 

transparency to the state activity.    

The data found at the Commissioner’s annual reports7 shows that the number of appeals filed by 

the civil society organizations and journalists with the Commissioner is almost half of the 

appeals field by the citizens against the public authorities that have denied or failed to provide 

information.  This category is the most qualitative category in search of public character 

information in comparison with the ordinary citizens, who for the most part seek the information 

as an act/evidence of an administrative procedure or trial they are interested in.   

 

Also, the civil society organizations are the subjects with the largest number of appeals filed with 

the Commissioner where the latter has issued a decision.  The detailed data about the decisions 

of the Commissioner on the appeals filed by the civil society organizations are summarized in the 

table below:  

 

Table 2: Decisions on appeals filed by organizations of civil society  

 

Name of 

Organization 

Year 2015 Decision  

 

Res Publica 

Albanian Institute of 

Science 

16 

1 

Admission Decisions 

Admission Decision 

 Year 2016  

Res Publica 

BIRN 

20 

5 

Admission Decisions 

Admission Decisions 

 
7 The source of used data for this analysis are the decisions published on the Commissioner’s official website https://www 

idp.al/vendimerekomandime/.  
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Association "Young 

Intellectuals Hope" 

1 Admission Decision 

 Year 2017  

Centre Res Publica 

Albanian Helsinki 

Committee  

BIRN Albania 

Anti-Corruption 

Albanian Lawyers 

Young Intellectuals, 

Hope (YIH) 

Institute of Public 

Studies 

Egyptian and Roma 

Youth Movement 

Actitation for the 

Protection of Albanian 

Alps (Toka 

Association) 

Lex Ferenda 

25 

16 

 

2 

 

1 

 

2 

 

 

1 

 

1 

 

 

1 

 

1 

Admission Decisions  

Admission Decisions  

 

Admission Decisions  

 

Admission Decision  

 

Admission Decisions  

 

 

Admission Decision  

 

Admission Decision  

 

 

Admission Decision  

 

Admission Decision  

 Year 2018  

Centre Res Publica 

Albanian Helsinki 

Committee 

ECO Albania 

Centre "Green Vision" 

Newspaper "Health  

Plus" 

4 

3 

1 

 

1 

 

1 

Admission Decisions  

2 Admission Decisions, 1 Rejection Decision 

Admission Decision  

 

Admission Decision  

 

Admission Decision  

 Year 2019  

BIRN Albania 

Centre Res Publica 

5 

1 

4 Admission Decisions, 1 Rejection Decision 

Rejection Decision 

 

According to the data from the published decisions it appears that the number of individuals 

constitutes a little more than half of the general number of appeals for which the 

Commissioner has issued a decision.  The last group of subjects (individuals and trading societies) 

that have filed appeals with the Commissioner, generally speaking do not treat the right to 

information as a right to know the activity of state institutions, but as a right to resolve their issues 

from the beginning.  Such research is not part of sphere of competences granted to the 

Commissioner by the law.  A number of appeals were rejected by the Commissioner and his 
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decision-making process was focused only towards the orders of the public bodies to provide 

requested information or documents, when the latter are classified as “public information” 

according to the law.  

 

According to the decisions issued by the Commissioner it appears that the requests filed by the 

civil society organizations or the investigative media for the public authorities deal with:  

➢ Search for information, that is mandatory to be published by the public bodies (as part of 

the pro-active transparency); and 

➢ Search for information on specific cases, mainly related to public works. 

 

From the Commissioner’s decisions is appears that part of the appeals submitted to the 

Commissioner (mainly during 2017 and 2018) were filed against the public bodies that deny 

providing the claimants specifically that type of information that they have a legal obligation to 

publish as part of the transparency program.  According to the examined decisions it appears that 

the public bodies not only do not meet the legal obligation of publishing the information as a 

general type of obligation, that derives from Law No. 119/2014, but according to the examined 

cases, the required information should have also been published according to Law No. 146/2016 

“On the Public Notification and Consultation”.  It is in this sense that the Commissioner has 

examined the application of these two laws and at the end he has decided in favour of the claimants 

by treating them as an obligation to provide the information requested by them (claimants) and not 

as an obligation to be published for the public, as the law prescribes in Article 7 of Law No. 

119/2014.  Such a practice may be considered acceptable and somewhat helpful in the first few 

years of the application of the law, but now this practice becomes problematic in terms of the 

application of the law, since the role of the Commissioner cannot continue to be simply to raise 

the awareness, but it should also be to monitor and sanction persons who are responsible for 

the drafting, adoption and updating of the transparency programs.   

 

Unmentioned above, in 2018 the Commissioner also issued recommendations.  Even though the 

recommendations are not prescribed in the law as a way of acting they assist the public bodies in 

relation to the drafting and implementation of the institutional transparency programs and the 

efficient application of the law.    

 

II. 3 General Findings on the Commissioner’s Decisions 

 

The decisions taken by the Information and Data Protection Commissioner for the period 2015-

2019, are found to be generally in harmony and full compliance, not only with the requirements 

of the special law “On the Right to Information”, but also with the provisions of the Code of the 

Administrative Procedure from its initiation stage “upon a request by the party” up until the 

issuance of the administrative act at the end of this procedure.  Such a finding about the decisions 

of the Commissioner being based in the law and evidence is also confirmed by the decisions 
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of the First Instance Administrative Court of Tirana during their trials where the subject 

matter of the court’s examination were the decisions issued by the Commissioner.   

 

If we refer to the decisions of the Commissioner bearing in mind the fact that they are also 

administrative acts, it appears that their content from the formal aspect reflects the requirements 

of Article 99 of the Code of the Administrative Procedures.  The decisions issued by the 

Commissioner during the review of appeals filed with this body, from the formal point of view 

seem to be in compliance with the requirements of the form of a written administrative act.    

 

The decisions of the Commissioner clearly contain three main parts consisting an administrative 

act.  These parts are as follows: 

➢ The Introductory part of the act;  

➢ The Reasoning part of the act; and  

➢ The Ordering part of the act. 

 

The Introductory Part of the Commissioner’s decisions has correctly described the following:  

i) the identification of the Commissioner as the administrative body that has the competence 

to review the appeals and issue the administrative act related to them; 

ii) the parties the act is addressed to; 

iii) the date of the issuance of the act;  

iv) the legal basis upon which the competencies of the Commissioner to review and decide on 

the case is specified. 

 

The Reasoning Part of the Commissioner’s decisions generally reflect the following: 

i) explanations on the factual status the decision-making process is based upon; 

ii) explanations about the results of the administrative investigation and evaluation of 

evidence; as well as 

iii) the legal basis and the reasoning about the legal criteria applicable in the current case to be 

reviewed. 

 

The Ordering Part (the Enacting Clause) of the Commissioner’s decisions reflects the 

following:  

i) what has been decided by way of this decision; 

ii) the time for the entry into force of the decision; 

iii) the right of appeal, including the court where the appeal may be filed, the means of appeal, 

the deadline and the way of calculation for the filing of the appeal. 

 

The decisions issued by the Commissioner for the period 2015-2019, in terms of their content, 

indicate that the Commissioner in the capacity of the public body, has carried out an administrative 

investigation as part of the administrative procedure, according to the provisions of the Code of 
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Administrative Procedure.  However, the following fact should be emphasized, that the number of 

the decisions issued is rather too low, when the law prescribes that the Commissioner should issue 

a decision for each appeal filed.    

 

In all the cases when the Commissioner has made an effort to review a filed appeal it appears that 

this body has carried out the administrative procedure according to the legal provisions for 

a fair process.  Therefore, based on the content of the decisions it seems that there has been a 

notification send to the respondent (the public body) together with the evidence, as well as the 

communication for the respondent to provide pleadings and evidence supporting its allegations on 

the objections of the grounds for the appeal.  In this sense, it appears that the process of reviewing 

of the appeals by the Commissioner, in its entirety, is a process that guarantees the issuance of 

decisions on the basis of conducting a fair legal process where the rights of parties have been 

clearly guaranteed.   

 

The decision-making process of the Commissioner for the period 2015-2019, appears to be in 

compliance with the law in terms of the formal criteria a decision must meet to be considered as 

an administrative act.  It is evident that in all of the cases the decision-making is a consequence of 

an investigation and legal reasoning based in the law.  The same is valid in terms of the evidence 

that has been examined during the progress of the administrative procedure.    

 

The examination of the appeals and the reasoning of the decisions of the Commissioner is in 

compliance with the provisions of the special law “On the Right to Information” to force the public 

bodies to provide information requested by the public, as well as to publish the type of information 

that is specified as mandatory to be published by the public bodies as part of the transparency 

program.    

 

The data published in the Commissioner’s annual reports indicates that this body has conducted 

75 hearing sessions as part of the administrative procedure of the examination of the appeals in 

order to confront the parties’ allegations in front of the Commissioner.  These hearing sessions 

guarantee not only a fair legal process, but they have resulted in a fair decision-making process by 

the Commissioner.    

 

Manner of examination of appeals over the years is presented in Table 6 below: 

 

Table 3: Inspections and Hearing Sessions  

 

Year No. of Inspections No. of Hearing Sessions Requests for 

Pleadings 

2015 102 2 (no data) 

2016 95 6 273 
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2017 98 10 252 

2018 93 29 195 

2019 85 28 304 

 

It was decided that the hearing sessions were to be held in those instances when there was a 

discussion on the nature of information, whether that would be considered public or not, or when 

there was a difference in interpretation on the issues of denial or rejection of information by the 

parties.  At the end of the hearing sessions the Commissioner not always issued a decision because 

there have been instances when the appeals were resolved with the information being provided by 

the public authority within a deadline determined by the Commissioner.  There is a need to 

emphasize the fact that the hearing sessions should be held in those instances when they 

assist/facilitate the work of the Commissioner in terms of the decision-making process and 

not serve as mediation sessions between the parties.  Therefore, during 2019 there were 28 

hearing sessions held, while the Commissioner has issued only 16 decisions. 

 

To encourage the public authorities to provide the information to the public with or without 

request, in 2019 the Commissioner began the practice of issuing recommendations for the bodies 

that are the subject matter of the application of law “On the Right to Information”.  The data on 

the Commissioner’s official website indicates that there have been 30 recommendations issued 

(beginning with Nos. 38-68).  

 

The recommendations issued by the Commissioner are a result of the work of the institution that 

he leads regarding the oversight and inspections carried out on the transparency programs related 

to their particular columns.  This speaks of the active role of the institution of the Commissioner 

in raising the awareness of the public institutions in terms of the obligations that the latter have on 

the correct drafting and publication of the transparency programs, as a form of the pro-active 

transparency.     

 

Therefore, the decision-making process and the recommendations issued by the Commissioner 

have brought about a positive development regarding the raising of awareness for the public related 

to the right to information.  They have also contributed in increasing the awareness of the public 

authorities about their obligations on the transparency and accountability as part of the right to 

information supporting and encouraging the cooperation with the Commissioner’s institution.   

 

Five years after the entry into force of the law it is necessary for the Commissioner not to have 

the awareness role in terms of the obligations of the public institutions for pro-active 

transparency, which is a fundamental obligation that need be complied with by the 

institutions themselves, but to order and according to the case to sanction the responsible 

persons in the public authorities in cases of non-compliance of obligations deriving from Law No. 

119/2014.  
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II.3 A few identified issues in the examination of decisions of the Information and Data 

Protection Commissioner 

 

A few issues were identified during the examination of the decisions issued by the Commissioner 

for the period 2014-2019.  They are as follows: 

 

1. Deadline of Review of Appeals 

 

The trend of reviewing the appeals filed by the parties with the Commissioner has been to review 

them within the deadlines prescribed in Article 24 of the law “On the Right to Information”.  This 

deadline is 15 working days.  The law has prescribed a quick deadline to make the right of the 

individual to receive the requested information without expressing or motivating the reasons for it 

more efficient.  However, the review of these appeals beyond the deadline prescribed by the law, 

again does not violate the administrative act in relation to the decisions of the Commissioner, 

because according to the content of the law this deadline is not fixed but it is rather prescribed as 

a normal deadline.  According to the data retrieved from the Commissioner’s official website, it 

appears that in 2019 there has been an increase in terms of respecting this deadline, with 77% 

of appeals being reviewed within the legal deadline, while in the previous years the 

percentage of reviewing the appeals beyond the deadline happened in almost 80-90 % of the 

cases.  The high number of appeals resolved within the deadline for 2019 could also be related to 

the fact that this year the Commissioner has issued 16 decisions out of 786 reviewed appeals, since 

553 appeals were resolved with the public authority providing the requested information upon the 

intervention of the Commissioner.    

 

Seen from the perspective of the content of the decisions and the dates of receipt of the appeals by 

the Commissioner, the notification of the public body against whom the appeal was filed, the 

response from the public body and the carrying out of the hearing sessions, it seems that the 

examination of appeals beyond the deadline is not a process that is entirely under the control of 

the Commissioner, because the progress of the administrative process of reviewing of the appeal 

is related to the reaction of the public authority against whom the appeal has been filed.  So, in 

quite a few cases, the responses from the public authorities, as well as the specificities in some of 

the cases that are reviewed are the reasons that bring about the exceeding of deadlines based on 

objective reasons.   

 

Under such conditions, failure to complete the procedure of reviewing the appeals until the final 

decision is issued within the deadline prescribed by the law does not bring about the consequence 

of the invalidity of the act as a result of the impossibility of action by the administrative body to 

issue the administrative act after the deadline was exceeded.  However, in terms of reviewing the 

appeals it appears the progress of the administrative procedure from the receipt of the appeal and 
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until the issuance of the final decision falls within the deadlines prescribed by Article 91 of the 

Code of the Administrative Procedure.    

 

Despite that the process of reviewing the appeals related to the right to information need to take 

into account the fact that the legal deadline within which the Commissioner is obliged to carry out 

the administrative procedure is the one specified by way of the special law No. 119/2014 and not 

what the Code of the Administrative Procedure prescribes.    

 

Article 91 of the Code of the Administrative Procedure prescribes that only due to the lack of 

deadlines specified by the special law, the deadline for the conclusion of the administrative 

procedure is 60 days.  Under these conditions we may state that part of the Commissioner’s 

decisions did not respect the deadline of 15 working days, that may have happened due to 

objective reasons out of control of the office of the Commissioner.   

 

However, the intention of the law is not to leave the procedure for reviewing the appeal by the 

Commissioner fall within the maximum general deadlines prescribed by the Code of 

Administrative Procedure, but the deadline was shortened to guarantee the efficiency of the 

constitutional right to information for the citizens.  According to the trend of decisions issued by 

the Commissioner in 2019, it appears that 77 % of appeals were reviewed within the deadline, 

which indicates that the general trend of the last year is review the appeals within the deadline set 

by law.   

 

2. Administrative Offences  

 

According to the law “On the Right to Information” it is prescribed that the legal violations carried 

out by the public authorities are considered as administrative offences and are punished 

specifically and in a detailed manner under Article 18 of the law.   

 

The decisions issued by the Commissioner, despite identifying the fact that the public authority 

has acted contrary to the law in terms of denying or rejecting the information, do not contain a 

clause related to the punishment by fine of the responsible person who is identified as the one who 

committed the administrative offence, as prescribed under Article 18.   

 

According to the data retrieved from the Commissioner’s official website the number of fines 

issued is as follows: 

 

Year No. decisions to issue fines 

2015 1 out of 50 decisions issued 

2016 2 out of 36 decisions issued 

2017 6 out of 66 decisions issued 



23 
 

2018 4 out of 37 decisions issued 

2019 5 out of 18 decisions issued 

 

Based on the court decisions we have reviewed it appears that in only one case the decision to 

issue a fine was overturned by the court.  According to the administrative court Decision No. 65, 

dated 22.09.2016 was overturned with the reasoning that the fine was imposed against the wrong 

person.   

 

It is understandable that when the Commissioner began his work to follow and implement the law 

on the “Right to Information” the first priority was to become acquainted with the law and raise 

the awareness for the publication and providing of information by the implementing authorities.  

Public authorities had to become aware that there was an obligation to make their activity 

transparent towards the public.  Perhaps this is the reason that has brough about the non-penalizing 

aspect from the initial stage of the application of the law.  Therefore, the decisions had a rather 

function of sending a message as a reminder for penalizing the responsible persons.  The policy 

that was applied by the institution of the Commissioner in the first 5 years of implementing the 

law is such that the imposition of a fine was perceived as the very last resort to force the public 

authorities to be stringent in applying the law to provide the requested information.   

 

It appears that in part the decisions issued mainly during 2015 contain the provision regarding the 

imposition of the fine in the reasoning part of the decision, and not in the enacting clause of the 

decision.  It is precisely the enacting clause provision of the decision the place the law assigns for 

the imposition of fines against the subjects that have carried out the administrative offences, since 

at the end of the day it is the enacting clause of the decision that is executed and not the reasoning 

part.    

 

Perhaps the Commissioner’s choice to quote this in the reasoning part of the decisions issued by 

him that the denial to provide information constitutes an administrative offence and is punishable 

by fine, was mostly used as an element to inform or draw the attention of the law enforcement 

subjects that they need be correct when it comes to respecting the legal provisions of the law “On 

the Right to Information” since acting contrary to this brings about the imposition of fines issued 

against this authority.  Analysed data indicates that the number of fines has seen an increase 

from year to year, despite the fact that their number (number of fines imposed) remains 

rather too low.    

 

Despite what has been stated above the law has not left a space for the Commissioner to use 

discretional powers in terms of the imposition of fines against the non-compliant subject in 

terms of the application of the law.  Item 2 of Article 18 of the law prescribes that: “2. Action and 

non-actions, pursuant to the this law and for as long as they do not constitute a criminal act, are 

considered administrative offences and are punished by imposition of fines as follows:...” 
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Under these conditions, for as long as the law does not provide for the imposition of a fine as a 

discretional power of the Commissioner in all cases, when he (the Commissioner) identifies that 

the responsible persons have committed an administrative offense within the meaning of Article 

18 of the law, the punishment for this administrative offense is mandatory.  If the imposition of 

the fine stands or whether that needs to be determined by the court, this depends whether the person 

against whom the administrative punishment of the imposition of a fine has been issued appeals it 

in the court of law.   

 

According to the decisions issued by the Commissioner there are 18 instances of imposing fines 

and only one instance when the court has identified that the fine was imposed against the wrong 

person, based on the interpretation that the court provides for the responsible person, who as per 

the court’s interpretation is the coordinator appointed by the public authority.  Based on the data 

collected for the sake of this analysis it appears that there are appeals by the coordinators of the 

right to information appointed by the various public authorities regarding the legal provision of 

the imposition of a fine.  There have also been appeals filed with the court by the coordinators 

objecting to the sanction issued by the Commissioner.  The issue as to who needs be the responsible 

person for the imposition of the fine remains an issue that should be clarified through legal 

amendments the law may be prone to, so that the administrative punishment be handed out against 

the responsible person for the administrative offense and not against the coordinator of the right to 

information, as it is identified from the Commissioner’s annual reports.  The fact remains that these 

coordinators are at the level of a specialist and do not have any efficient ways of forcing their 

superiors to provide information.   

 

Thus, the court’s interpretation is that the fine should be handed to the coordinator of the right to 

information and not the responsible person since the current legal framework does not expressively 

contain such a provision.  According to the legal practice, Decision No. 5913 (80-2016-5945) 

consist on the following: 

 

AKU has not responded to BIRN regarding the information requested.  The “BIRN” Centre has 

filed an appeal with the Commissioner.  The Commissioner reviewed the case and is of the opinion 

that AKU’s actions constitute a refusal to provide information and identified the respondents as 

the responsible persons by imposing a fine.    

The respondent alleges that the Commissioner’s decision is unjust and that not all the evidence 

was administered.  The document sent by BIRN requested confidential information for a specified 

3-year period.  On top of that, the respondent was already short-staffed.  The respondent suggested 

that the information be requested from the regional directorates.   

 

The Court’s Decision: 
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AKU is considered responsible for refusing to provide an answer.  

 

The decision of the party to punish the respondents by imposing a fine is contrary to the law.  The 

law prescribes that the subject of the violation is the coordinator of the right to information.  In 

this case the respondents are not coordinators, and as a result they are not subjects of the violation 

of refusal to provide information8. 

 

With the passing of 5 years from the entering into force of the law the utilization of this legal 

guarantee even as the last resource should be used to ensure the implementation of the right 

to information, especially in those cases when we are dealing with information that should 

have been made public without the need for a request.  The time has come for the 

implementation of Law No. 119/2014 to be at higher levels by the state institutions.  That is why 

the Commissioner as the monitoring institution for the implementation of this law should ensure 

such applicability through all of the legal guarantees at his disposal.  Also, the court’s practice 

should be guided towards the issuance of the administrative punishment with the imposition of a 

fine against the responsible person for the administrative offense and not automatically against the 

coordinator of the right to information.     

 

3. The Reasoning of the Commissioner’s Decisions 

 

As stated above, the decisions issued by the Commissioner, in general contain a complete 

presentation of the reasoning in terms of being based in the legal provisions, but also in the facts 

and evidence administered during the process of administrative investigation.  This is the general 

trend, with the reasoning part being improved from year to year as a result of the professional 

capacity building of the Commissioner’s staff, as well as of the accumulated work experience.   

 

However, in a few cases the reasoning part of the Commissioner’s decisions does not contain a 

full and reasoned description as to why an appeal should be admitted or rejected.   

In a few of the Commissioner’s decisions the reasoning part suffices only with the following 

expression ’that the authority the public body against whom the appeal has been filed) alleged 

that the filed appeal is contrary to or in line with a legal provision, and that on the Commissioner’s 

behalf this reasoning provided by the public authority does not stand.’  Such a reasoning is an 

abridged and incomplete version.  On the other hand, the Commissioner as the body that reviews 

the appeal needs to carry out a thorough analysis and the following should be presented or clarified: 

what are the arguments related to the interpretation of the current legal provisions used, arguing 

about the factual circumstances and examined evidence, to be able to  provide a thorough decision 

as to why the allegations raised by the public body stand or not, and what is the reasoning supported 

by law about the requested information and whether that should be provided or rejected.   

 
8 https://www.idp.al/wp-content/uploads/2016/11/Vendim_65_Autoriteti_Kombetar_i_Ushqimit.pdf 

 

https://www.idp.al/wp-content/uploads/2016/11/Vendim_65_Autoriteti_Kombetar_i_Ushqimit.pdf
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The legal reasoning is important since only by way of using a complete reasoning based in the law 

and evidence one could assist not only the public body or the subject against whom the decision 

was issued, but it is also important for other public authorities, the court as well as interested 

persons to be able to understand how the law can be applied by way of analogy.   

 

4. Other Findings related to the Commissioner’s Decision-making Process 

 

4.1.1 The Trade Secret  

 

The examination of the Commissioner’s decisions indicates that the majority of appeals have been 

filed for the denial of information related to contracts about public works.  From the general point 

of view the reasoning refers to the notion of the trade secret and the fact that the special legislation 

considers as confidential the data that parties have classified as such in the tender dossier.   

 

For the most part, the trend of the Commissioner in his decision-making process is to oblige 

the public authority that has this type of information to provide them to the requesting party, 

drawing the attention not to provide the information of a personal nature, as well as data that is 

classified as a trade secret or confidential.  It has been precisely the Commissioner’s decisions that 

have obliged the public authorities to provide information related to contracts they have entered 

into with private parties by presenting a transparent way of how the public authorities use the 

budgetary funds to carry out public works as well as how they administer the public assets.    

 

An important role in the treatment and stance the Commissioner displays by way of his decisions 

on these issues, plays the rest of the legislation in force that regulates the trade secret and 

confidential data.    

 

There is a need for the legislation that regulates the part related to public procurement or 

concession contracts or those related to public-private partnerships not to consider every data the 

subject (that at the end has been announced as the winner and with whom the final contract has 

been signed) be considered of a confidential nature.  It is true that the law prescribes that the right 

to information is limited by the trade secret, but as to what is understood by a trade secret in a 

public contract, is not clearly defined in the law.   

 

In such instances it is important to emphasize that the Commissioner issues a legal opinion or a 

guidance to unify the practice of state institutions.  Such acts would assist the public 

institutions and they would also assist in the equal treatment of those appeals that have the 

same subject matter.   

  

4.1.2 Public Bodies  
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The decisions of the Commissioner indicate that providing of the information is considered only 

as an obligation for the public bodies.  According to the law, it appears that each natural or legal 

person is also considered a public body, who enjoys the right pursuant to the law, sub-legal act or 

any other form prescribed by the legislation in force of exercising public functions.  In the meaning 

provided by the law “On the Right to Information”, the subjects that are not part of public 

administration but who during the exercising of their activities perform public functions, will also 

be considered public bodies.   

 

Based on the meaning provided by Law No. 119/2014, as well as the Code of Administrative 

Procedure, even those subjects that may exist in the form of a legal and non-public person should 

be considered as public bodies when they perform public functions.  Contrary to the spirit of this 

law the Information and Data Protection Commissioner, by way of his decision No. 20/2015 does 

not admit the appeal to oblige the Albanian Development Fund (FZHSH-ADF) to provide 

information.  The reasoning of this decision contains an interpretation as to why the ADG should 

not provide the information, since it is not a public body.  However, the reasoning is incomplete 

since the use of budgetary funds as well as the use of procurement procedures brings about the 

consequence that in the process of exercising of their activity this subject carries out a few public 

functions.  Based on this instance and also on the self-correcting ability of this institution to 

improve the reasoning of its decisions over the years, we are of the opinion that there is a need for 

a more comprehensive interpretation on the part of the Commissioner as to when the natural or 

legal persons will be considered subject matters of Law No. 119/2014 in cases when they do 

perform public functions.    

 

According to our assessment there is a need for a wider discussion and a standardization process 

in the treatment given to the Council of Ministers as a public body.  The Council of Ministers is a 

Constitutional body that carries out the functions prescribed by the Constitution, and is composed 

of the Prime Minister, Deputy Prime Minister, and the Ministers.  As a constitutional body (a 

representative of the executive power) the Council of Ministers exercises every state function that 

has not been given to the other bodies of state functions or to the local government and these 

functions are exercised through its meetings.  Under these conditions, the Council of Ministers is 

not the body that keeps or possesses each registered data of any form and format during the 

exercising of the public functions, despite the fact whether that is drafted by the Council or not, 

because these are functions that are performed by the Office of the Prime Minister or separate 

ministries that exercise parts of state responsibilities given to them by the Council of Ministers.  

Under these conditions these are the bodies that have the obligation to provide the requested 

information and not the Council of Ministers.   

 

III. Handling of the Right to Information by the Courts 
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The monitoring indicated that there have been 16 identified cases when a claim was filed with the 

First Instance Administrative Court of Tirana against the Commissioner’s decisions.  Out of those, 

in 5 of the cases the court decided to overrule the Commissioner’s decisions and in 11 of those 

cases the court upheld the Commissioner’s decisions.  The small number of the court-practice 

(case-law) in comparison with the number of decisions issued by the Commissioner in the process 

of reviewing of the appeals is related to the ignorance of the law or the lack of efficiency of the 

court’s decision in terms of the interest of the persons requesting the information.    

 

In general, the request to receive information is related to a hasty need of the person seeking it.  

Considering that for the most part the request to receive information comes from individuals, the 

progress of a trial renders the execution of the court decision (judgment) to oblige the public 

authority to provide the required information ineffective.   As to how executable is the judgment 

of the Appeal Administrative Court also relates to the duration of the trial.  This duration from the 

start of the procedure in the court of the first instance to the appeal decision lasts up to 2-3 years.  

Obtaining an executable decision to receive information three years later when this right was 

overruled upon the decision of the Commissioner brings about the consequence of the loss of 

interest in receiving the information.    

Just as the above data shows, in general the court has found the Commissioner’s decisions in 

reviewing the appeals based not only on the procedural law, but also in the material law.  

This is a positive indicator for the Commissioner’s decision-making process.   

 

Aside from the appeals filed against the Commissioner’s decisions it appears that the court has 

reviewed two other claims filed by a person in the quality of the investigative journalist, who 

requested information related to the inclusion of journalists employed by the electronic media for 

their inclusion in the social scheme of journalists.  The other claim refers to the requested 

information about a private company’s tax dues.  In both these cases it appears that there is no 

decision by the Commissioner.  However, there have been objections against the documents 

retrieved by the Information Directorate at the Information and Data Protection Commissioner.  

What is identified from the court is the fact that the document’s content talks about the 

rejection of the subject’s appeal, while it does not contain any formal reasons about it.  The 

document contains a statement regarding the roots of the research which is an exclusive right 

of the Commissioner.    

 

According to the court: “The Claimant alleges that the official who responded to his appeal for 

denial of information is not competent.  This because it is only the Commissioner who decides 

about the appeals and not the Directorate of the Right to Information.  As such, it needs be 

rendered as an invalid act.  Also, he alleges that the tax dues do not constitute a trade secret and 

that the trade secret is related to data that is generated by the company itself and they cannot be 

tax data”.  According to the court, the administrative act is absolutely invalid, since it has been 
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issued by an official who exceeded his competences.  As a result, this act does not produce legal 

consequences.    

 

In the instance of rendering the administrative action absolutely invalid for the two documents 

issued by the Directorate of the Right to Information at the Commissioner’s Office, the court’s 

order is based on the law since the competence for reviewing the appeal to provide the information 

or not lies with the Commissioner and not his structures.    

 

What can be seen from the administrative court’s decisions despite the limited instances of 

examining these cases, is that the court has knowledge related specifically with the interpretation 

of the law “On the Right to Information” and its implementation in compliance with the 

Administrative Procedure Code, international acts and special laws considered by judges.  In a few 

instances, the court also quotes the case-law of the European Court of Human Rights.  Based on 

its decisions it appears that the court has examined the notion given from the law for “public 

information” and the obligation of the public authorities to provide this information correctly.9 

 

However, the small number of cases examined by the court is not a quantitative indicator that could 

shed light on the level of the knowledge of the law and the application of its provisions by the 

court.   

 

The decisions issued by the Commissioner have served to create the case-law in the field of the 

right to information.  The treatment according to the law of the reasoning in the Commissioner’s 

decisions is also confirmed by the court.  As stated above, for the most part the court upheld the 

Commissioner’s decisions.  The court also found that the Commissioner’s decisions are based in 

the law and upholds the interpretation of the spirit of the law as the Commissioner has done.    

 

In his decision No. 10, dated 26.02.201810 the Commissioner decided to oblige the Bank of Albania 

to provide the requested information to (Res Publica).  The information consists of the list of 

companies and investments carried out by them that have been the basis of the Bank of Albania 

Report “Direct Foreign Investments – a Methodological Description and Statistical Data for 2015”. 

Bank of Albania denied the information related to the list of companies and their investments that 

was used as the basis for the report “Foreign Investments” with the reasoning as per Article 15, 

Item 3 of the Law “On Official Statistics”, where this type of information is considered as 

confidential.  Also, the denial to provide the list of companies and their investments is related to 

the fact that the list does not constitute statistical data, but is classifies as confidential, and 

according to the categorization of the law this is not public information.  The Bank is obliged to 

preserve such data.    

 
9 Judgment 2062, dated 15.05.2017 of the First Instance Administrayive Court of Tirana 
10 https://www.idp.al/wp-content/uploads/2018/02/Vendim_nr_10-Banka_e_Shqiperise.pdf 

 

https://www.idp.al/wp-content/uploads/2018/02/Vendim_nr_10-Banka_e_Shqiperise.pdf
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Contrary to the opinion of the Bank of Albania the Commissioner has reasoned that this 

information cannot be denied when there is a higher public interest at stake to provide such 

information.  The limitations on the right to information due to the public interest is not applied 

for statistical data and therefore the denial of information is ungrounded since there cannot be two 

different standards, as this type of information has been published in the website of the National 

Business Centre.  Considering that the information requested is of a public nature, the public 

authority is legally obliged to provide it.   

 

According to the court, the decision of the Commissioner is an administrative act based in the law 

and is issued pursuant to the administrative procedure.  The court follows the same line of the 

interpretation of the law with the Commissioner reasoning that we do not find ourselves before a 

case of limiting the right to information because the requested information is a public information.  

The court reasons that the data retrieved by publicly available resources will not be considered 

confidential.  Bank of Albania has not fulfilled its obligation related to providing the information 

according to the request filed by the interested person, Res Publica Centre, despite the fact that it 

is in possession of this information, a type of information that is not confidential, and furthermore, 

it is found online.   

 

IV. Recommendations on the practice followed by the Information and Data 

Protection Commissioner in relation to the implementation of Law No. 119/2014 

“On the Right to Information” 

 

Over these five years the work of the Commissioner’s Office has been not only voluminous, but it 

has also determined the standards for the implementation of Law No. 119/2014.  Based on the 

issues identified from the analysis of the decisions but also the practice followed by the 

Commissioner during this time, the following is recommended: 

 

1. That the Commissioner reduces the resolution of appeals to provide the information by the 

public authorities through his intervention in the course of the administrative investigation 

and issue decisions, being those in the form of orders, rejections or sanctions, since the 

decision-making process of the Commissioner is very important and establishes the case-

law in this field.   

2. That the Commissioner uses the hearing session as a means to clarify the specific cases and 

not as a mediation session, because the development of hearing sessions only prolongs the 

decision-making deadline.  

3. That the Commissioner issues a decision to express his opinion within 15 working days.  

4. That the Commissioner imposes sanctions against the responsible persons working in the 

public authorities on those instances when they deny to provide the requested information 

and do not meet the legal obligations to publish and update the transparency program.  
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Law No. 119/2014 “On the Right to Information”, in general, has considered the issues related to 

the right to information correctly also in terms of the position and the way of action by the 

Commissioner.   

 

Based on the issues identified from the decisions taken by the Commissioner by law, it is noted 

that there is a need to review the following issues: 

 

1. Trade Secret 

 

According to Article 17 of the law it is determined that the right to information may be limited if 

necessary, proportional and if the providing of information, among others, damages the interests 

also in the terms of the trade secret.  In this sense, often the reason for the rejection to provide 

information is also the trade secret.  The law “On the Right to Information” has not determined 

any notions as to what it is to be understood with the trade secret, but it has provided an 

interpretation that the right to information cannot affect the trade secret.  Such a determination is 

correct in the case of the data public authorities may have not due to a special legal relationship 

with the subjects, but simply due to the fact that the law obliges the subjects to register such data 

with the public authorities, such as, stock sale contracts, company merging or division, stock 

trading, and other similar type of transactions.  But when the public authorities possess data given 

due to the specific relationship that have with the subjects, such as, contracts for public works, 

concession contracts, etc, in such cases the trade secret cannot be limited.  In this case, the 

legislation should prescribe the type of data consisting of a trade secret and the type of data 

consisting of the confidential data when parties participate in an administrative contract or when 

they are beneficiaries or users of a public good.    

 

2. Deadline to Appeal the Imposition of a Fine through the Court 

 

According to the law, Article 18 prescribes the administrative offenses and the level of the 

imposition of fines for each of these offenses.  The law states that the public body that decides on 

the imposition of fines is the Commissioner.  The law has provided two contradictory provisions 

in terms of the right to appeal the Commissioner’s decision for the imposition of fines.  So, Article 

22 of the law prescribes that “The persons against whom an administrative sanction has been 

issued, may file an appeal with the court within 30 calendar days from the date of receipt of 

notification, pursuant to Law No. 10 279, dated 20.5.2010 “On the Administrative Offenses”.  

However, Article 25 of the law prescribes that “The claimant or the public authority enjoys the 

right to appeal the Commissioner’s decision at the competent administrative court”.  Referring to 

the decisions issued by the Commissioner for those cases when the imposition of fines has been 

applied, it appears that fines were also imposed even when the act prescribes the obligation to 

provide information as well as the imposition of fines.    
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Another issue to be considered is that of the execution of fines since Article 18, Item 3 presents a 

referral point of the law “On the Administrative Offenses”.  It is worth reviewing the law by 

complementing it with the part of the “fine collection”.  This because also in terms of Article 20 

onwards of the law “On the Administrative Offenses” it is permitted that the special law to have 

provided for provisions even in terms of the imposition of fines, its payment and the appeal 

procedure.    

 

3. Regulation of Legal Reference  

 

Regulation of the reference prescribed in Article 16 of the law, related to the preliminary 

notifications.  According to Item 1 of this article the law prescribes that “In case the public 

authority identifies that the examination of a request for information bears a high cost or that its 

examination would take more time than the deadline prescribed under Item 1 of Article 14 of this 

law, the public authority would immediately notify the persons who requires the information in 

this regard and would propose the possibility of the amendment of his request.”  The correct 

reference should be “...that the deadline prescribed under Item 1 of Article 15...”.  

 

 


