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In November this year, it will be 16 years from the entry into effect of the Constitution. Of 

course this mere fact, in itself, is not a sufficient argument for the need to amend the 

Constitution. The need to revise the fundamental document of the state may only be 

determined by political and institutional developments that have taken place during this 

period. Developments of this nature usually highlight the ability of the Constitution to 

structure the behavior of political and institutional actors within the constitutional framework 

and to provide solutions for crises; or its inability to accomplish the above.  

In other simpler words, the litmus test for any constitution is its ability to generate 

constitutionalism. While there are numerous ways to define the concept of constitutionalism, 

arguably one of its (of constitutionalism) most distinct manifestations is the principle that the 

fundamental rules in accordance with which public power is exercised as well as 

constitutional guarantees for the effective protection of citizens’ fundamental freedoms and 

rights need to be foreseeable and stable.  

In fact, Albanian constitutionalists, political actors and analysts, as well as senior officials of 

constitutional institutions seem to concur that the Constitution should not be subject to 

frequent and partial amendments. In an effort to have the Consitution serve its final goal of 

constitutionalism, it is of vital importance that state institutions operate within the framework 

of a relatively stable (hence forseable) constitutional structure. In other words the 

Constitution needs to be entrenched to a certain degree. 

On the other hand, the need for foreseeability and stability in the constitutional framework 

may not become an unsurmontable obstacle for amendments to the fundamental document if 

and when these amendments are dictated by changes in socio - political mentality and values. 

An amendment that aims to improve certain technical aspects of the Constitution when 

current solutions have been proven as deficient, would also be justified, provided that they 

(the new solutions) do not compromise the overall system of checks and balances or the 

underpinning principles of the given constitutional model.  

As a background, it should be noted that during the years since its entry into effect in 1998, 

the Constitution of Albania has been revised 3 (three) times. The first constitutional 

amendment took place in 2007 to change the term in office for the elected officials of the 

local government. However, the most important revisions were made in 2008. The 2008 

amendments, agreed upon by both by the ruling coalition and opposition, modified the 

procedure to elect the President of the Republic, the procedure for the vote of confidence on 

the government and the term of office of the Prosecutor General. The third amendment, 

which took place in 2012, was a calibrated intervention aimed at relaxing the applicable 

regime of immunities for senior public officials.  

The following analysis of the need to revise the Constitution also takes into consideration the 

impact of these earlier amendments (especially those of 2008).  

As a matter of fact, most observers and analysts of the country’s political and institutional life 

(including the authors of this analysis) converge on the point that the day-to-day functioning 

of constitutional institutions since the adoption of the Constitution has highlighted a 
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discrepancy between the constitutional framework/principles and the reality of the country’s 

political and institutional processes. In other words, political actors have been inclined to 

stretch the interpretation of the Constitution to a maximum in order to adapt it to their 

transitory political interests. The venerable constitutional tenet according to which “The 

Constitution is a framework for political activity rather than an instrument for it” does not 

appear to have striken root in the mentality of the Albanian political class. 

Naturally, the concept mentioned above (Constitution as a framework rather than an 

instrument of politics) is not intended to install apathy and inaction among institutions 

implementing the constitution on a daily basis. In the face of the need for stability in the 

constitutional framework, in fact, precisely for the sake of this stability, it is essential that the 

Constitution is seen as a flexible and living set of norms that is interpreted and evolves even 

in the process of its implementation, provided that this process (interpretation and evolution) 

takes place within the framework of non-negotiable principles and the natural boundaries 

imposed by the selected model (in the case of Albania the model of a parliamentary 

republic).  

In fact, all constitutional institutions, such as the Parliament, the President, the Council of 

Ministers, etc., in their daily activities, interpret and abide by the country’s Constitution. 

Occasionally, the Constitutional Court may be called upon to provide a final interpretation in 

cases of controversy over the meaning of certain provisions. The evolving meaning of the 

Constitution through interpretations of the Constitutional Court is generally regarded as a 

positive contribution to the overarching principle of constitutionalism. Although patchy 

(considering that it is triggered by the narrow interest of the petitioner), the interpretation of 

the Constitution by the Constitutional Court is generally harmless for the integrity of the 

fundamental document as such interpretations tend to consider / weigh the interest of the 

petitioner in the spirit of all provisions of the Constitution (and not just those whose 

interpretation is solicited). Likewise, the fact that the judge of the Constitutional Court, 

unlike representatives of political institutions, is relatively uninterested in political 

developments of the day (or at least is supposed to be) provides further guarantees for the 

positive development of the Constitution through the interpretation of the Constitutional 

Court.  

The truth is that judicial interpretation of the Constitution (interpretation by the 

Constitutional Court) typically does not confine itself to the literal interpretation of the text 

of the fundamental document. Quite on the contrary, it is inclined to combine in the analysis 

customary norms as well as the overall constitutional culture and context. In this sense, 

judicial interpretation migh seem like a departure from the original will of the constitution-

maker and, therefore, a threat to its stability.  However, the opposite is more accurate. In 

other words, it is fair to maintain that judicial interpretation of the Constitution is the greatest 

safeguard for its stability and sustainable evolution. In fact, it is precisely through the process 

of judicial interpretation that it becomes possible to make up for defects or technical 

shortcomings of the constitutional document, thus preventing formal amendments of the 

Constitution. 
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The authors of this paper, like many others in the legal profession and beyond, are of the 

opinion that the evolution of the meaning of the Constitution through its interpretation by the 

Constitutional Court is generally welcome and enriching for the Constitution. However, they 

are much more skeptical on the other form of constitutional evolution (the one through 

interpretation by implementing institutions in their practical operations). Although this form 

of evolution of the Constitution (through the practice of constitutional institutions pursuant 

to the Constitution) is to some extent acceptable, it must be said that it is more dubious and 

bears greater risks to the integrity of the Constitution.  

There are several examples indicating that this method of constitutional evolution has been 

taking place in Albania too. Thus, for instance, the election of the Ombudsman, de facto, by 

the parliamentary minority (the constitutional ordainment is that the Ombudsman must be 

elected with consensus among the parliamentary majority and minority) is a constitutional 

development through the work practice of the Assembly as a constitutional institution. 

Likewise, the evolving understanding on the role of the Assembly in the appointment of the 

Constitutional and High Court judges, equating it (role of the Assembly) to the role of the 

President was also a constitutional development determined by the practice of continued 

obstructionism by the Assembly vis-à-vis Presidential decrees.  

However, it should also be emphasized that although the flexibility of a constitution, which is 

typically tested in the process of judicial interpretation and the practice of constitutional 

institutions, is a generally positive feature that limits the need for formal interventions 

(amendments), the need for the periodic revision of the Constitution remains unchanged.  

 

The reason why formal amendment of the Constitution is necessary in spite of its constant 

evolution through judicial interpretation and the practice of constitutional institutions is that 

these forms of constitutional evolution (interpretation and practice), being limited in their 

scope and, in the case of the practice of constitutional bodies, often motivated by transitory 

political interests, may contradict the spirit and underpinning principles of the Constitution.  

 

In these circumstances, the formal and comprehensive review of the fundamental document, 

in a periodical fashion, is the only way to rectify possible distortions coming as a result of the 

ad hoc approach that characterizes the interpretations of the Constitutional Court, and, 

especially, the practice of constitutional institutions. 

 

To the above arguments of a theoretical nature about the need and modalities of the revision 

of constitutions in general, in the case of Albania, we need to add the need to rectify the 

effects of the hasty interventions of 2008. The authors of this document as well as many other 

analysts of constitutional developments in the country are of the opinion that the 

constitutional amendments of 2008 had a negative impact on the overall system of checks 

and balances that was ordained by the 1998 Constitution and were carried out without any 

clear justification or purpose. Apparently, the main reason that determined the 2008 

amendments was the political will to avoid the complexity imposed by the Constitution in the 

process to elect the President by changing the formula for his/her election. The mechanism 
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for a vote of confidence on the government was also revised on that occasion with the aim to 

strengthen the position of the Prime Minister vis-à-vis the Parliament. 

 

 

2. Areas of Intervention  

 

In the first part, we tried to establish that, in the current circumstances, against this particular 

background of political and legal developments, the Constitution of the Republic of Albania 

needs to be revised and amended. This finding is of fundamental significance and such that it 

leads naturally to raising some questions/issues such as the following: 

First, what will be the purpose of the proposed constitutional amendments? 

Second, what will be the scope and depth of the proposed amendments? 

If the proposed amendments are to respond to real needs for the improvement of the 

Constitution and to result in sustainable and effective solutions to real problems, it is essential 

that these questions be laid out and receive a clear response at the very start of the process. 

Likewise, it is important that these questions are addressed and answered objectively and 

scientifically, free from any transitory political calculation. Any other approach would 

discredit and complicate the already complex process of discussing, drafting, and approving 

constitutional amendments. 

With regard to the first question (purpose of the amendments to the Constitution), it should be 

said that, generally, the amendment of a constitution could pursue 2 (two) different goals: 

1. First, the amendment could be determined by the perceived necessity (a perception 

widely shared by political, institutional, and social actors that the country) to alter the 

constitutional model of governance. Thus, for instance, a consolidated opinion that 

Albania needs to move away from a parliamentary system of governance towards a 

presidential system would be a circumstance that would determine the goal of 

constitutional reform; 

2. Second, the amendment could be determined by the perceived necessity (again a 

perception widely shared by political, institutional, and social actors that the country) 

that several technical solutions provided by the Constitution are not optimal, or even 

dysfunctional in view of the need to fulfill its basic function (of effective governance 

and efficient protection of individual and minority rights). 

The result of the analysis of this document, which takes into consideration the record of 

political and institutional developments to date, relevant academic contributions, products of 

international assistance in recent years, and perceptions of the broader public is that today, 

Albania does not face a need to change the constitutional model of governance. Instead, the 

authors of this document converge that the current constitutional challenge consists in 

revising some technical solutions that would make the current model of governance 

(parliamentary system) more functional and guarantistic to individual and minority rights. 
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Against this backdrop, it is natural that reforms to be proposed (the scope and depth of 

amendments) should originate from what have been the most evident failures in the 

implementation of the current Constitution or developments in the country’s process of 

integration in Euro-Atlantic structures. At this point, the views of the authors of this technical 

document vary. Nevertheless, they may be largely grouped as follows: 

1. The first group of interventions should target the perceived failure of the 1998 

Constitution to sufficiently isolate independent institutions from political pressure at 

the hands of the political majority in parliament and government. Systematic crises 

that have occurred in the relations between the parliament and the Prosecutor General, 

the crisis in electing the Ombudsman, recurring difficulties in the process to appoint 

members of the High Court and the Constitutional Court, the debated role of the 

President of the Republic in the appointment of other judges, ambiguities with regard 

to the right of the parliament to exercise oversight through committees of inquiry and 

the natural boundaries of such activity are only a few of the numerous examples 

provided by the constitutional chronicle of these 15 years in support of this finding.  

 

2. Another possible route of amendments seems plausible and justified in view of the 

perceived inability of the Albanian parliament to exercise real and effective oversight 

on the government. Almost all users, observers, and analysts of our constitutional 

system converge in the assessment that throughout these years, since the entry into 

effect of the Constitution, the Assembly has been nothing more than a rubber stamper 

for the activity of the government, thus depriving the Albanian society of a vital 

process in a democracy (parliamentary oversight over the executive). Although, 

admittedly this state of affairs (diluted parliamentary oversight) is a pattern that 

affects all parliamentary democracies (unlike presidential ones where control on the 

executive by the legislative is more accentuated), especially systems with unicameral 

parliaments, the authors of this paper are of the opinion that despite the inherent 

shortcomings of the system it is still possible to strengthen the Assembly’s oversight 

mechanisms within the current system of parliamentary democracy.  

 

3. The authors of this paper emphasize also the failure of the 1998 Constitution to 

guarantee to the proper extent and in the proper way the accountability of the judicial 

power. This finding, which resonates to a large extent with the perception of the 

broader public, predetermines another major route of the proposed constitutional 

reform. Several observers and commentators opine that the 1998 Constitution has 

done a much better job in guaranteeing the independence of the judicial power than 

the accountability of this system. Finding the mechanism for a wellfunctioning of the 

High Council of Justice, assessing the ratio of its members is a move that appears 

justified particularly in the light of recent developments to transform the High Court 

into a career court (a result of this development would be that the Parliament would 

be obliged to select candidates solely from the ranks of the judiciary) and the gowing 

assertivenss of the judges to assume full responsibility on court administration. 
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4. Nevertheless, the point where all the authors of this analysis converge without 

hesitation is the need to review the amendments made to the Constitution in April 

2008. The amendments of April 2008 should be reviewed either to restore previous 

solutions or to correct the unintended side effects that were brought about by the 

change in the formula to elect the President and in the mechanism of a vote of 

confidence on the government. Changing the current formula to elect the President of 

the Republic in particular is considered indispensable if the role of this institution as a 

unifying and interceding factor, as intended by the Constitution of 1998, is to be 

restored.  

 

5. Another direction of constitutional reform is predetermined by the evolving 

circumstances that have taken place as a result of the process of Albania's integration 

into the European Union and NATO membership. Namely, in view of the ongoing 

process of European integration, it is necessary to amend the constitution to enable 

the automatic incorporation of EU law into our legal order. Likewise, also in the 

context of the country’s European integration process, is has become necessary to 

revise the constitutional norm that makes Albanian citizenship a precondition for the 

right to elect and to be elected, envisioning the right of citizens of EU member 

countries to participate as voters or candidates in local elections as foreseen by article 

22 of the Treaty for the Functioning of the European Union.  

 

6. Furthermore, NATO membership determines the revision of article 12/3 of the 

Constitution, which envisions that “no foreign military force may be deployed or pass 

through Albanian territory, and no Albanian military force may be sent abroad, 

except for by law approved by the majority of all members of the Assembly.” This 

provision, drafted years ago, is clearly outdated and contradicts Albania’s obligations 

imposed by NATO membership. 

 

3. Procedures to Revise the Constitution  

 

 The Soros Foundation and its experts engaged are of the opinion that in spite of the 

depth and scope of intervention into the fundamental document, the amendment process 

should be characterized by the same solemnity and wide participation as the process to draft 

the Constitution. The key word should be all-inclusivity. This indicates not only the 

involvement of the entire political spectrum (inside and outside the parliament) but also that 

of the civil society and of stakeholders.  

 

The involvement of the political opposition is of special significance.  

Besides inclusivity, transparency and active information need to characterize all phases of the 

process. Since Albania public institutions do not excel in transparency and communicative 

skills with the public, it would be appropriate that the management of public relations 

throughout the discussion and drafting process be entrusted to an outside actor (civil society, 

international organization, etc.). In 1998, this task was entrusted to the OSCE and the 

American Bar Association. A similar formula may be used again. 
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With regard to the process of discussions and the drafting, it is advisable that the process is 

not managed directly by the government, although it will have to support it financially and 

logistically. The creation of a special parliamentary committee, with the parliamentary 

majority and minority being represented equally, would be a good starting point.  

 

On the other hand, the process will have to go through several phases, starting with an 

analysis of issues that have arised in the implementation of the Constitution. Further on, there 

will be a need to identify the issues that will become the target of constitutional reform. 

Third, the technical process of studying options and formulation of the amendments will need 

to ensue, followed in the end by the decision making process.  

 

The decision making process to amend the Constitution is regulated in the Constitution and 

may be conducted in 3 (three) ways:  

 

The first way is a purely parliamentary process, with supporters of the reforms securing the 

constitutional majority of 94 votes in the Assembly and voting the amendments. This is the 

way pursued for all three changes that were made to the 1998 Constitution;  

 

The second way is the voting in the Assembly with at least 94 votes and taking the 

amendments to a referendum by the same majority that passed them (the amendments) in the 

Assembly;  

 

The third way is again the voting in the Assembly with at least 94 votes and taking the 

amendments to a referendum by a minority of at least one fifth of the 140 MPs (28 such).  

 

The second option is the most preferred as it is able to generate maximum consensus and 

inclusivity. Furthermore, according to the constitutional theory and practice of developed 

European democracies, if constitutional changes affect vital issues for democracy and the rule 

of law, a referendum is always necessary.  
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This is a synthetic summary of the technical analysis drafted by: 

 

- The institute for Legal and Public Studies, Mr. Gent Ibrahimi 

 

With the cooperation of the following experts: 

 

- Prof. Luan Omari 

- Prof. Asc. Dr. Sokol Sadushi 

- Prof.dr. Aurela Anastasi 

- Dr. Arta Vorpsi 

- Viktor Gumi 


