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Legal opinion on the proposed amendments to the Criminal Code in the 

context of the global COVID-19 pandemic 
 

Open Society Foundation for Albania has learned through media reports that the Committee on 

Legal Affairs, Public Administration and Human Rights, is reviewing proposals for some 

amendments to the Criminal Code. These amendments introduce criminal sanctions against several 

forms of citizens’ disobedience to the measures of the competent state bodies during the state of 

emergency or of natural disaster (Article 242/1) and some forms of breaching quarantine rules of 

preventing the spread of infectious diseases. (242/2). 

 

While fully understanding the task and mission of the legislator to take immediate action to prevent 

and fight the global COVID -19 pandemic, the Open Society Foundation for Albania would like 

to emphasize the fact that we do support all the legal initiatives undertaken by the Assembly or the 

Government to protect the life and health of our citizens. The Foundation appreciate in general the 

measures adopted by the state authorities to prevent and fight against this infection in our country, 

due to which Albania today counts a low number of infected citizens and of lost lives accordingly.  

 

These restrictive measures have been coupled by a massive citizens’ awareness, as the vast 

majority of them are complying with the social distancing and isolation rules, an action that is also 

worth praising. 

 

Regarding the proposed Criminal Code amending provisions, the Foundation provided the 

Committee on Legal Affairs, Public Administration and Human Rights with tangible 

recommendations, which aim at improving the proposed amendments in order to strike a fair, clear 

and proportionate balance between the need to adopt restrictive measures, as a means of protecting 

the interest and health of the public and citizens’ rights and freedoms, more concretely as below: 

 

1- The observance of the formal and material criteria set by the Constitution during the lawmaking 

procedure is a necessity under the rule of law1. The Criminal Code falls under the category of 

legislation which is, as per Article 81/2 of the Constitution, adopted by a qualified majority, and 

its amendments cannot, at any case, be made by the Assembly with an accelerated procedure. This 

conclusion is based on Article 83, paragraph 3 of the Constitution, which explicitly prohibits the 

application of the accelerated procedure for revising draft -laws which require 3/5 of all members 

of the Assembly to be passed, except for the law on state of emergency2.  

 

According to Constitutional Court ruling no. 1, of 12.1.2011, the criminal legislation: “.... is a 

meaningful indicator for any country, in the meaning of how much it is able to balance the right 

of the state to ensure public and social order on the one hand, and the rights and freedoms of the 

individual on the other. In the Court's assessment, this is also another reason why the constitution-

 
1 See Constitutional Court rulings no. 19, dated 03.05.2007, no. 9, dated 23.03.2010 and Ruling no.23, dated 

08.06.2011. 
2 See Constitutional Court ruling no. 5, dated 05.02.2014. 
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maker has demanded a broader consensus from the political forces represented in the Assembly, 

so that criminal sanctions are provided only for those types of actions or omissions, which are 

comparable in importance to the values they protect.” 

 

2 - Currently, the legal framework in force through Law no. 15/2016 “On the prevention and fight 

of infections and infectious diseases”, the normative acts and decisions of the Council of Ministers, 

has comprehensively provided for administrative sanctions for cases where citizens violate orders 

of public bodies regarding measures taken in the context of the situation of natural disaster. In 

conditions where is considered necessary to further strengthen the protection measures against the 

spread of the epidemic, we suggest to continue with the strict implementation of these 

administrative measures and in case of repetition of illegal actions, even after administrative 

measures are taken, the Assembly may provide for the application of the criminal policy, through 

the application of criminal sanctions, adopted only through a regular legal procedure, and in respect 

of human dignity and the principle of humanism.  

 

3 - It is often observed that the state authorities, in situation of inability to guarantee the strict 

implementation of the legal framework in force, always opt for initiatives to strengthen the punitive 

measures, to promote fear as a means of respecting the law, which has resulted not effective. The 

lack of proportionality and efficacy of criminal sanctions has been widely addressed in several 

Constitutional Court rulings, under which: “(....) experience has shown that the disproportionate 

harshening of criminal sanctions has not always had a positive impact or the impact has been 

inconsiderable in achieving the objectives of criminal legislation. Consequently, when determining 

the sentence, the legislature should not only consider the principle of the provision of the sentence 

by law. It should, through the wording of the sanction, enable the judge to give, in concrete cases, 

issue a fair and proportionate judgment, in accordance with the requirements of the principle of 

the rule of law, legal certainty and respect for the fundamental rights and freedoms of the 

individual 3“. 
 

4 - The proposed Criminal Code amendments to introduce imprisonment sentences in case of 

disobeying the authorities or violating the quarantine rules come against the criminal policy 

pursued by the Council of Ministers through the adoption of the Normative Act No. 7, dated 23.3. 

2020 "On the temporary stay at home of detainees." This act was intended to take temporary 

measures to prevent the spread of infection in the penitentiary system, by guaranteeing the 

conditions for the protection of life and health of the detainees. 

 

These amendments also run counter to the international call of a significant number of international 

human rights organizations around the globe to reduce population in the prison system, due to the 

increased risk of COVID-19 that citizens deprived of liberty in closed institutions are exposed to. 

Given this emergency situation in penitentiary institutions, the European Committee for the 

 
3 See the Constitutional Court rulings no.13, dated 29.05.1997, no.65, dated 10.12.1999, no.47, dated 27.06.2012 and 

no. 9 dated 26.02.2016. 
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Prevention of Torture (CPT) 4  and the Commissioner for Human Rights5 have reacted through 

several statements, where they publish the main principles that must be respected for the treatment 

of persons deprived of their liberty, and have demanded the concerned states to take urgent steps 

to protect their rights. It should be borne in mind that the principles of the CPT also refer to the 

need to protect the staff who is working in these institutions, which is also at risk of being infected 

with COVID- 19. These reactions are at the same time mandatory to be respected by the Albanian 

state. 

 

5 - Given the aggravated infrastructural situation in pre-detention facilities and prisons in our 

country, their overcrowdings, being beyond the allowed capacity of persons in a certain cubicle, 

the lack of hygienic and sanitary difficulties, the Foundation estimates that the implementation of 

criminal measures for these cases will further increase the risk of spreading COVID -19 infection 

to persons deprived of their liberty, staff of these institutions and family members of the latter. 

   

6 - Imprisonment, consisting of deprivation of liberty, is conceived in criminal law, also in the 

meaning of the favor libertatitis, si extrema ratio principle. So, since the imprisonment sentence 

leads to the maximum sacrifice of the person's personal freedom, the latter protected by the 

Constitution, it is considered by the legislator as the last restrictive measure and as the most severe 

punishment among the main punishments6.  

 

The above position is also recommended by the Informative Document of the Council of Europe 

SG / Inf (2020) 11 7 April 20207, which states that: “Article 5.1 (e) of the ECHR specifies that 

prevention of the spread of infectious diseases is one of the reasons why a person may be deprived 

of his liberty. "Before taking this measure, states are expected to check whether there is a relevant 

legal basis and consider whether measures leading to deprivation of liberty are strictly necessary 

against other less restrictive alternative measures." 

 

7 – The legal proposals provide for harsh and disproportionate punishments, in absence of a fair 

relationship between the risk of the criminal offense and the degree of fault of the perpetrator. The 

Foundation consider that a distinction must be made between the subject who is not a carrier of 

the infection, but has the obligation to apply the general restrictive rules, and on the other hand, 

the subject who is a carrier of the infection or is in danger of being a carrier, and therefore is placed 

in isolation or quarantine. This differentiation will guarantee that the sentencing measures are 

determined in proportion to the degree of guilt of the subject, who consumes the criminal offense 

and the consequences that have come as a result of the violation of the legal relationship protected 

by criminal legislation. 

 

 
4https://www.coe.int/en/web/cpt/-/covid-19-council-of-europe-anti-torture-committee-issues-statement-of-

principles-relating-to-the-treatment-of-persons-deprived-of-their-liberty- 
5https://www.coe.int/en/web/commissioner/-/covid-19-pandemic-urgent-steps-are-needed-to-protect-the-rights-of-

prisoners-in-europe 
6 See the Constitutional Court rulings no.19, dated 01.06.2011 and no. 47 dated 26.07.2012 
7 https://rm.coe.int/sg-inf-2020-11-respecting-democracy-rule-of-law-and-human-rights-in-th/16809e1f40 

https://www.coe.int/en/web/cpt/-/covid-19-council-of-europe-anti-torture-committee-issues-statement-of-principles-relating-to-the-treatment-of-persons-deprived-of-their-liberty-
https://www.coe.int/en/web/cpt/-/covid-19-council-of-europe-anti-torture-committee-issues-statement-of-principles-relating-to-the-treatment-of-persons-deprived-of-their-liberty-
https://www.coe.int/en/web/commissioner/-/covid-19-pandemic-urgent-steps-are-needed-to-protect-the-rights-of-prisoners-in-europe
https://www.coe.int/en/web/commissioner/-/covid-19-pandemic-urgent-steps-are-needed-to-protect-the-rights-of-prisoners-in-europe
https://rm.coe.int/sg-inf-2020-11-respecting-democracy-rule-of-law-and-human-rights-in-th/16809e1f40
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8 - The proposed provisions foresee two main punishment at the same time, namely a fine and a 

prison sentence. The application of the two main punishments has been widely addressed by the 

Constitutional Court case -law8, which has considered it as a provision which is not in accordance 

with the Constitution, as it makes the punishment disproportionate to the situation which has 

dictated it, and contradicts with the principle of individualization of the punishment. Therefore, 

we propose that if decided to proceed with supplementing the criminal legislation with new 

provisions, in no case should the application of two main punishments for the same criminal 

offense be foreseen. 

 

9 - Notwithstanding the above, the Foundation considers that there is a need to supplement the 

Criminal Code with provisions for criminal sanctions in cases where the person carrying or not the 

infectious disease, through the commission of actions or omissions intentionally, or as a result of 

violation of the order of isolation, spreads infectious diseases that can cause epidemics in medical 

personnel and / or in humans. We propose that this intervention should be made in the section of 

criminal offenses against health. 

 

10 - With regard to the proposed provisions, within the principle of individualization of the 

punishment, we consider that any action and omission must be foreseen through a special 

regulation for: 

- the subject who is not a carrier of the infection, but violates the restrictions defined in the 

rules, decisions and orders of public bodies, after an administrative measure has been 

previously imposed; 

- the subject who is in isolation or quarantine and violates the preventive legislation within 

the state of natural disaster or emergency; 

- cases where the criminal offense has damaged the health of one or several persons; 

- cases where criminal offense has caused the death of one or more persons. 

 

In conclusion, the Foundation draws attention of the Laws Commission to the need for a revision 

of the imprisonment sentence proposed for each of the above offenses as well as their minimum 

and maximum sentence margins to be as fair and proportionate as possible also with other 

categories of criminal offenses provided for in the Criminal Code. 

 
8 See the Constitutional Court ruling no. 47 dated 26.07.2012; no. 12 dated 19.03.2015. 

 


